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Concluding factors

Enforcement Management System (EMS)
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What is the EMS?

The Enforcement Management System (EMS) is a system designed to help inspectors to
make enforcement decisions in line with the Occupational Safety and Health Agency’s
(Agency) Enforcement Policy. The Enforcement Policy sets out the principles inspectors
shall apply when determining what enforcement action to take in response to breaches of
the Occupational Safety and Health (OSH) Act. Paramount to this, the Agency’s
enforcement action should be proportional to the safety and health risks and the seriousness
of each breach.

What is the EMS used for?
The EMS:-

* Provides inspectors with a framework for making consistent enforcement
decisions;

* Helps SHIII’s, Senior Inspectors and the Chief Inspector monitor the impartiality
and consistency of Inspectors’ enforcement decisions in line with the Agency’s
Enforcement Policy; and

» Assists new and inexperienced Inspectors in making enforcement decisions.

It can also assist others (e.g. those directly affected) to understand the principles applied
by Inspectors in their decision making process.

When is the EMS used?

Inspectors shall employ the mechanisms outlined in the EMS in all of their regulatory
actions. The Agency may develop procedures that specify the circumstances in which
Inspectors will formally use the EMS.

Inspectors’ enforcement decisions shall be sampled and reviewed using the EMS as part of
routine monitoring. This, together with the uses described above, promotes increased
consistency and impartiality in enforcement.

Limitations of the EMS

Inspectors are challenged by innumerable variables when carrying out inspections,
assessments and investigations and other work activities, sectors, organisational structures,
contractual relationships etc. Assessing risk and compliance with the OSH Act therefore
ranges from being relatively straightforward to extremely complex.

The EMS is a straightforward linear system and will not be able to capture all the
implications and complexities of decision making in all circumstances. While the EMS
provides a framework for driving consistency, it is crucial that Inspectors’ judgement is
not confined by restricting all decisions to the EMS, however, decisions should be in line
with the spirit of the EMS.

The EMS is therefore supported by a review process that requires SHI I’s, SHI II’s, Senior
Inspectors and the Chief Inspector to consider whether the proposed enforcement action
meets the Agency’s Enforcement Policy. Occasionally, the review may reach an
alternative enforcement conclusion. When this occurs, Inspectors will record the final
decision and the reasons.
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The EMS and its associated procedures assists the review of the decision making process
and Inspectors’ enforcement actions to ensure the purpose and expectations of the
Enforcement Policy have been met.

The EMS does not exist in isolation. It is supported by the Inspectors Field Manual and its
procedures which address, among other things, the investigation of accidents. Its
application also relies on guidance that provides Inspectors with yardsticks with which to
promote consistent use of the EMS.

EMS in detail

Figure 1 provides an overview of the EMS and refers to a detailed explanation of each
element.
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common root/underlying causes to ensure they deal immediately with serious risks. They
should consider how best to achieve sustained compliance with the Act and whether any
punitive action is required.

The priorities for action may involve a single issue or several issues, e.g. in the case of
workplace transport where driver training, the segregation of pedestrians and vehicles,
lighting, maintenance etc. are possible issues. When applying the EMS to a particular case,
it is important to bear in mind all issues that make up the priority for action to ensure the
right ones are assessed at the risk gap stage and the correct standards are used etc.

Health and safety risks

Hazards (anything with the potential to cause harm), may arise from various sources such
as physical agents, hazardous substances, processes or activities. Control measures can take
a variety of forms, e.g. workplace precautions, risk control systems, management
arrangements and engineering.

The nature of the hazard and the potential consequences will determine the type and extent
of the mitigative actions required. Evident hazards, such as the handling of the use of a
chemical substance, may only require substitution or elementary safety precautions for
control. More intricate hazards, such as the handling and use of explosives, require a wider
range of precautionary and protective measures to ensure safety and health standards are
achieved.

Consultation with the Chief Inspector

When an Inspector concludes that there is a dangerous condition or practice in an industrial
establishment that requires him to take action in accordance with the provisions of Section
74 (1) of the OSH Act he must first consult with the Chief Inspector in relation to how he
will proceed. Subsequently, in order ensure that the consultation process is fair, the
Inspector shall at the earliest opportunity inform the Chief Inspector of what he proposes
to do. He must also inform the Chief Inspector of the reasons why he believes that he should
adopt that course of action.

The Chief Inspector shall be given sufficient time to review the Inspector’s proposals and
then make a response in relation to the information that has been presented to him. After
careful consideration of the facts, he should then give the Inspector advice as to how to
proceed. The Inspector should conscientiously take the Chief Inspector’s response into
account when the ultimate decision is taken.

The OSH Agency shall develop and institute a code of practice which would define a clear
procedure for the consultation process. The importance of defining this procedure cannot
be underestimated since, where the Court finds that the consultation process was unfair (or
non-existent) in any given situation, it will be in rare cases that the decision-maker will be
able to persuade the court that consultation would have made “no difference”. A high
hurdle is set for the decision-maker to show that “the decision would inevitably have been
the same™: R (Smith) v North Eastern Derbyshire Primary Care Trust in most cases,
therefore, a failure to consult fairly will result in the quashing of the underlying decision.

Although the Inspector is not obliged to adopt any of the views or opinions of the Chief
Inspector, if a question arises as to the validity or fairness of a decision that has been made
in relation to a consultation and the decision is questioned by a duty holder for whatever
reason, both parties must ensure that the process is fair otherwise the decision can be
quashed in a Court of Law.

Non risk-based compliance and administrative arrangements

The OSH Act imposes legal duties on the duty holder, however, some of these duties do
not directly result in the control of risk such as, assessing risks and reporting of incidents,
but still demand compliance by the duty holder. These are referred to as compliance and

7
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By Prohibiting an activity or the use of an article or substance, the Inspector is likely to
have controlled the risk to the extent where it is as low as is reasonably practicable or no
risk remaining. However, the Inspector will still need to determine:-

® Whether they need to take further enforcement action to achieve sustained
compliance with the Act in relation to the issue at hand, and all other priorities for
action they have identified;

e Whether punitive action is appropriate. (The Duty holder Factors flow chart headed
Prohibition Notice will assist in making this decision.).

Therefore, once action in relation to Sections 74(1)-(6) of the OSH Act has been concluded,

Inspectors shall reassess the situation, identify any remaining priorities for action and apply
the EMS.

Step 3: Gap analysis Principles

During engagement of an Industrial Establishment Inspectors collect information about
hazards and control measures. This is used to make an initial assessment of the safety and
health risks posed by the various activities and determine the actual risk (where the duty
holder is). Inspectors shall compare this to the risk accepted by the law or guidance
documents and decide the benchmark risk (the level of risk remaining once the actions
required of the duty holder by the relevant standards, which are enforceable by law, are
met). The difference between where the duty holder is and where they should be is the risk

gap.

The concept of risk gap is fundamental to the decision-making process. Risk gap analysis
is used in two ways. Firstly, to assess what enforcement is necessary to achieve compliance
with the Act and secondly, to determine whether prosecution should be considered. Risk
gap analysis is not appropriate for non-risk based compliance or administrative
arrangement issues.

When using risk gap analysis in relation to achieving compliance with the Act, all of the
issues that make up the priority for action are considered. Where there is only a single
issue, risk gap analysis is straightforward. Where there are several issues, each one is
considered separately to determine its particular risk gap. This individual risk gap is used
to arrive at the initial enforcement expectation appropriate to achieve compliance for that
particular part of the priority for action.

When using gap analysis in relation to punitive action, the overall risk gap associated with
the priority for action is considered. If the priority for action is a single issue, then the
overall risk gap will be the same as the gap used when considering compliance with the
Act. However, where there are several issues, the cumulative effect is used to assess overall
risk. It is this overall risk gap that is used (along with the ‘authority’ of the most relevant
standard) when considering prosecution.

Determining the risk gap: Actual risk

The first step in determining the risk gap is to assess the level(s) of actual risk arising from
the duty holder’s activities. Inspectors shall base their decisions on information about
hazards and control measures informed by their training, experience, guidance and other
relevant sources of information.

Actual risk: Example 1

Danger from an unguarded and rotating stock bar on a lathe.

Depending on the circumstances, the priority for action could be straightforward. The actual
risk may be determined simply by considering:
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Benchmark risk: Example 3: Fall from height

Let’s re-evaluate the fall from height risk from the installation of a concrete floor at a building
under construction where edge protection is not possible. The appropriate protective measure is
the provision of collective precautions to mitigate the result of a fall, e.g. the installation of nets.
The likelihood of persons falling a distance liable to cause serious and imminent danger remains
the same.

However, the consequences of a fall are significantly reduced.

The benchmark risk is possible risk of minor injury.

19.0
19.1

19.2

19.3

19.4

19.5

19.6

19.7

19.8

Determining the risk gap: Defining risks and benchmark risk

It is not the norm for an Inspector to quantify the risk to determine the actual risk, or
benchmark risk. The more practical approach adopted in the EMS uses three risk elements
which is further subdivided into a number of descriptors reflecting a range of outcomes.

The risk elements are:

® consequence — the nature of the harm that could be reasonably expected to occur;

o likelihood — the probability of the event happening (event means the uncontrolled
event which may lead to injury, not the activity, eg the dropping of a load, not the
lifting operation); and

® extent — the number of people likely to be affected.

Some safeguards, or precautions, address consequence. Using an example of a trip device
fitted to a radial arm drill, the trip will not affect the likelihood of an operator becoming
caught up on the rotating parts of the drill. However, it will reduce the consequences of
entanglement by stopping the movement of the drill within defined parameters, thereby
reducing the consequences of the event.

Some safeguards, or precautions, address likelihood. For example, the provision of guard
rails and toe-boards on scaffolding. These precautions do not affect the consequence of a
fall from same, i.e. should a person fall from the platform the consequences would be the
same whether or not guard rails and toe-boards were fitted. Some precautions address both
consequence and likelihood. For example, consider the fitting of speed limiters to lift
trucks. These devices make it less likely that a collision will happen and in the event of a
collision the lowered speed also reduces the consequences of the event.

The precept of the EMS is to put likelihood and consequence in order. This is an
appropriate method of including both approaches in the risk gap table. The order in which
they are applied is immaterial and has no bearing on the outcome of the calculation of the
risk gap.

When deciding on the most appropriate measures to address the actual risk, Inspectors shall
apply the best strategy to what needs to be done. For example where Industry best practice
requires specific illuminance of lighting (i.e. set lux or lumen values), whereas the law
prescribes the standard to be achieved (i.e. suitable and sufficient lighting). This principle
applies irrespective of whether the standards are defined, established or interpretative.

In this example, although the Industry best practice is interpretative, it is the applicable
standard to employ.

The consequence of the event under review is linked to the potential for harm as set out in
Table 1 below.

Table 1 Consequence table

11
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21.3

OSHA/IFM/EMS/01/2022

A number of indicators of accepted health related benchmark risks have been developed,
and shall be used where appropriate in alliance with Industry specific best
practice/standards. Where there is no appropriate best practice/standard, Inspectors,
Supervisors, Senior’s and the Chief shall undertake to use the principles in the EMS in
coming to an enforcement decision.

Risk tables

The risk gap is determined by charting the consequence and likelihood of the actual risk
against the consequence and likelihood of the benchmark risk (see Table 2.1). The point of
intersection represents the risk gap.

The size of the risk gap can be extreme, substantial, moderate or nominal. The area on the
risk tables above the coloured squares represents circumstances where the duty holder is
complying with, or exceeding, the standard required by law.

Two risk tables are provided to address the issue of the extent of risk. Table 2.1 should be
used for a single or small number of casualties.

Risk gap: Example 1 — Danger from an unguarded and rotating stock bar on a lathe

As determined above, the actual risk was a probable risk of serious and imminent danger. It is only
likely that one person will be affected (the lathe operator or someone in close proximity to the
machine). Accordingly the Single and low casualties table (Table 2.1) should be used to locate the
actual risk on the vertical axis. The Multiple casualties table (Table 2.2) should generally be used
for major incidents/hazards with off-site risks where several members of the public/employees
may be at risk.

The benchmark risk has no likelihood of serious and imminent danger on the horizontal axis.

Reading across the table from the vertical axis and up the table from the horizontal axis gives the
risk gap at the point of intersection. In this case an extreme risk gap is indicated.

21.4

Risk gaps for the other examples can be determined in a similar fashion.

13
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OSHA/IFM/EMS/01/2022

Measure of actual risk

Consequence Likelihood
Insignificant Insignificant Duty holder complies Duty holder complies Duty holder complies with or
Minor i Likel with or exceeds legal with or exceeds legal exceeds legal standard
inor injury ikely standad . e
Possible
™ Probable ; s
2 fa |
2 Significant injury Likely
2 Possible
> x
= Probable
=
2 Serious and Imminent | Likely
- Q -
m m Possible
=
B Probable
Likelihood Probable | Possible Probable Insignificant Probable Possible Insignificant
Consequence Serious and imminent danger Significant injury Minor injury/

Insignificant

Benchmark risk (where duty holder should be)

Risk gap: ~ J Substantial Moderate | Nominal

Table 2.2 Risk gap table: Multiple casualties
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Having determined the risk gap (extreme, substantial, moderate or nominal), an initial
enforcement expectation can be reached using the separate initial enforcement expectation
tables for safety and health risks. (Table 5.1) (Table 5.3).

Non risk-based compliance

The Gap analysis method is not always appropriate for compliance and administrative
arrangements that do not directly affect the control of risk. Inspectors shall use the
Compliance and Administrative Arrangements Initial Enforcement Expectation Table
(Table 5.2) in these circumstances.

However, there are occasions where the arrangements analysed do directly reduce safety
and health risks, e.g. the provision of washing facilities to employees working with lead.
Risk gap analysis is appropriate in these circumstances.

Step 4: Initial enforcement expectation
Principles

Once risk gap analysis has been used to determine how far a duty holder has deviated from
the requirements of the OSH Act or Regulations, or the lack or void in compliance and
administrative arrangements that has been established, the comparison of the risk gap or
extent of non-compliance with compliance and administrative arrangements with the
relevant standard/best practice allows the initial enforcement expectation to be determined.
This is to ensure that the enforcement action reflects and is proportionate to, the risk to
health or safety or the seriousness of any breach.

Standards

Standards, i.e. where a duty holder has to go to determine what needs to be done to comply
with the Act come from various sources. They have differing ‘authorities’, e.g. they could
be specified in the Act, or may be a speculated description of what the Act seeks to achieve
set down in guidance. This influences the decision about the proportionate level of
enforcement. A higher level of enforcement is expected where a duty holder has failed to
meet well known and established standards/best practice compared to situations where
there is very little information or guidance available.

Note The standards referred to here are linked to the specific requirements
of safety and health legislation. They should not be confused with other
standards such as customer service or product quality.

Standards are divided into three categories to capture their broad range of authority, as
explained in the table below.

17
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Table 4 Compliance and administrative arrangements

Descriptor Definition

How well are the standards for compliance or administrative
arrangements complied with?

Total absence, appreciation or implementation of compliance or
Absent administrative arrangements. For example, assessment of risk not
completed, toilets or sanitary conveniences not provided, or
accidents not reported. '

Only elementary observance with standards or inadequate

Inadequate : : : .
1 compliance, where such failures are of a substantial or material
nature. For example, only fatal or ‘major injuries’ reported.
Deficiencies or inadequacies are minor, have little material impact
Minor and can be remedied easily.

More information on compliance and administrative arrangements is provided below;

25.2 The Safety and Health risks Initial Enforcement Expectation tables, Tables 5.1 and 5.3
have two columns for enforcement expectations, the first relating to compliance with the
law and the second relating to prosecution.

25.3 It is not usually appropriate to prosecute in relation to compliance and administrative
arrangements that do not in themselves give rise to risks, unless there are relevant duty
holder and/or strategic factors or the matter is specified in the Enforcement Policy. Table
5.2 is only concerned with action necessary to secure compliance.

25.4 However, in all cases, Inspectors shall base their decision on whether the enforcement
action meets the principles and expectations of the Enforcement Policy before reaching a
final conclusion.

26.0 Prosecution
26.1 The EMS captures the principles of the Enforcement Policy by providing a framework in
which enforcement action is proportional to the breach and the associated risks. Where the

circumstances warrant it, the Enforcement Policy states that prosecution may go ahead
without recourse to previous advice or alternative sanctions.
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Table 5.1

Health and Safety risks: Initial enforcement expectation

[ Risk gap Standards Initial enforcement expectation Prosecution

(to secure compliance with the
law)

[ Defined
Established Letter/inspection Report

Modet

Improvement Notice

Interpretative | Letter/inspection Report

Immediate risk of serious and imminent danger have already been considered and dealt
with where appropriate.

28.0 Compliance and administrative arrangements

28.1 The term ‘compliance and administrative arrangements’ is used to describe legal
requirements, which are not in themselves risk based. These arrangements are generally
defined by Act or supporting ACoPs or standards. While they may not be risk control
measures, their absence can undermine the workings of an efficient safety and health
system or be evidence of poor safety and health management.

28.2  When considering compliance and administrative arrangements, Inspectors shall use Table
5.2 to assess the level of non-compliance. The level of non-compliance should then be
combined with the authority of the standard to produce the initial enforcement expectation,
using Table 5.2 below.

Compliance and administrative arrangements: Initial enforcement expectation

Descriptor Standard Initial enforcement
expectation

Minor Defined Letter

Established Letter
Interpretative Letter
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OSHA/IFM/EMS/01/2022

Does the duty holder have a history of relevant enforcement being taken

against them?

Yes Enforcement action has been taken against the duty holder on the
same or similar issues by Letter, Report, notice or prosecution.

No No history of enforcement action against the duty holder on the
same or similar issues.

Is the duty holder deliberately seeking economic advantage?

Vi The duty holder is deliberately avoiding minimum legal
requirements for commercial gain. (For example failing to pay
for or provide scaffolding for high working at a height).

No Failure to comply is not commercially motivated.

What is the level of actual harm?

Serious

A ‘serious personal injury’ or ‘serious health effect’ has occurred
as a result of the matter under consideration.

Not serious

There has been no actual harm, or the harm has been no greater
than a ‘significant personal injury”’ or a ‘significant health
effect’.
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OSHA/IFM/EMS/01/2022

Does inspector’s assessment of the duty holder give confidence the duty holder
can and will comply?

Confident It is clear that the duty holder is both fully capable of, and is
strongly committed to, compliance with the law through the
effective management of health and safety, and can be trusted to

put the matter(s) right.
Some The duty holder demonstrates some capability and commitment
confidence to compliance with the law through effective management of
health and safety.

30.2  The way these elements are applied to the initial enforcement expectation is represented
in flowcharts. The elements in each flowchart vary because different enforcement
expectations have different duty holder factors influencing them.

30.3 Flowcharts are provided for a;

» Prohibition notice (Figure 3);

e Improvement notice (Figure 4);
e Report (Figure 5); and

o Letter (Figure 6).

30.4 Inspectors should go through the same process when a Prohibition Notice has been served

to allow local factors to determine whether prosecution should be considered, see Figure
3.
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OSHA/IFM/EMS/01/2022

Figure 4 Duty holder factors: Improvement Notice

> YES
4
o]
r
Previous relevant enforcement? » YES >
v
[*]
4
Economic advantage deliberately sought? > YES >
v
[>]
L 4
Level of actul harm » Serious >
4
Not serious
A 4
Good & Inspection history - Poor
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< ik Standard of general conditions
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A 4
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OSHA/IFM/EMS/01/2022

Step 6 Strategic factors

There is a range of strategic factors which may impact on the final enforcement decision.
Inspectors have to ensure that public interest and vulnerable groups (eg children and
patients) are considered and that the broader socio-political impact of the enforcement
action is taken into account. Strategic factors qualify the decision they do not determine
it.

Public interest

There are competing demands on the finite resources available to HSE and a balance has
to be achieved based upon risk, potential outcomes and public expectations. When
considering public interest, inspectors are looking to satisfy themselves that the proposed
action will produce a net benefit to the wider community in terms of reducing risks,
targeting public resources on the most serious risks and the costs of pursuing a particular
course of action.

Certain issues may have a significant bearing on public expectation, for example fatal
accidents, and accidents involving vulnerable groups such as children or customers of
leisure activities. While public expectation must be carefully considered, it should not
determine the action taken. The public will not have possession of all the facts in any
particular case, or indeed the professional training, experience or organisational support
that inspectors draw upon when making decisions.

Public interest is a difficult issue to assess. Inspectors should ask themselves what a
reasonable person would expect from HSE in the circumstances. A further test is whether
the particular decision could be justified in any public forum or inquiry.

Process

Table 7 lists a series of factors which may influence the final outcome of the process.

Table 7 Strategic factors

Does the action coincide with the public interest?

Yes | The action results in a net benefit to the wider community in terms

of targeting resources on risk and meeting public expectations of the
Agency.

N The action results in a net disadvantage to the wider community in terms of
9 addressing risk, targeting resources on risk and failing to meet public
expectations of HSE.
Are vulnerable groups protected?
Yes | The action results in control of risks to vulnerable groups, eg children,

members of the public and patients.
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OSHA/IFM/EMS/01/2022

There is a net disadvantage to employees and others who might be
No affected, from the action taken. Please note that risk is the overriding
concern, and that the wider impact may be a qualifying issue, but is
not definitive.

Have the principles and expectations of the Enforcement Policy been
met?
Yes The policy has been followed.
No The policy has not been followed.

33.2  The proposed enforcement actions are tested against the strategic factors by following the
Strategic factors flowchart (Figure 7).
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OSHA/IFM/EMS/01/2022

The flowchart leads to a confirmed enforcement action, which should be subject to review
where it does not address all the strategic factors or accord with the Enforcement Policy.

There is no ranking of importance implied in the progression through the strategic factors.
However, the proposed action has to meet the principles and expectations captured in the
Enforcement Policy.

Review of action

Where the action stems from an inspection intervention, the Inspector shall review and
record the reasons why the action taken is different from that which is indicated by the
Strategic Factors Flowchart and/or Enforcement Policy, in accordance with current
instructions.

Where the action stems from an investigation, the inspector shall review with input from
their line manager. Again, a record shall be made of the reasons why the action taken is
different from that which is indicated by the EMS and/or Enforcement Policy, in
accordance with current instructions.

In both cases the sufficient detail shall be recorded to make it clear how the final
enforcement decision was reached.

Step 7 Enforcement conclusion

The enforcement conclusion is used to check the level and focus of enforcement is
appropriate. While this is not part of the framework of the EMS, it is a necessary part of
any enforcement action; it ensures that the action is targeted.

The following principles shall be addressed in relation to the priorities for action:
® Does the enforcement action deal with the most serious risks in order of priority,
and in appropriate timescales?
e Has the cause of the risk been addressed?

e Have immediate failures to control risk or comply with the law been dealt with?
e Are the underlying problems addressed?

Targets for action

Does the enforcement action:
e Take account of the scale of the failures, e.g. simple or multiple failures?

e Deal with the fundamental cause of the problem(s), e.g. workplace precautions,
risk control systems or management arrangements?

Timescales
Do the timescales for action reflect:-
e The nature of the risk gap, and the imminence of risk?

e The resource impact to the duty holder?
e The resource impact on the operational unit?
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